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SEPTEMBER 2013 

UPDATES FROM THE FIELD 
Nearly One-Fifth of Underage Drinkers Report Current Use of 
Marijuana with Alcohol 
Underage drinkers are more likely than alcohol users 21 or older to use 
illicit drugs within 2 hours of alcohol use, according to data from the 
2011 National Survey on Drug Use and Health. One in five (20.1%) 
underage drinkers reported using at least one illicit drug the last time 
they used alcohol, compared to 4.9% of those ages 21 or older. 
Marijuana was the most commonly reported illicit drug used in 
combination with alcohol by both underage (19.2%) and adult (4.4%) 
drinkers. Future research will be needed to study if the co-occurring use 
of alcohol and marijuana changes among residents of Colorado and 
Washington, which have both recently enacted laws legalizing the 
recreational use of marijuana by adults. To read the article in its 
entirety, visit the link: http://www.cesar.umd.edu/cesar/cesarfax.asp, 
CESAR FAX: July 22, 2013, Vol. 22, Issue 29.   
 

LEGAL CASE 
“Should a business, licensed to sell alcohol, have immunity 
when an underage customer uses a fraudulent ID to drink 
alcohol and later injures her friend?”   
On June 5, 2013, the Court of Appeals of Wisconsin, District II, gave its 
opinion in the matter of Serkowski v. Bonnie and Clyde’s Hideaway, LLC, 
Wis: Court of Appeals, 2nd Dist. 2013. This Appellate Court decision 
looks at review of a lower court order granting summary judgment to 
Bonnie and Clyde’s Hideaway.  Jennifer Serkowski sued Bonnie and 
Clyde's Hideaway, LLC after she was injured in a car accident with her 
19-year-old friend, Tara Wilson. Serkowski claims the bar served 
alcoholic beverages to underage Wilson, who later backed her car into 
Serkowski. The bar claimed no liability and staked a claim of immunity. 
The entire case can be read by visiting the following link: 
http://www.udetc.org/documents/ResourceAlerts/Sept2013case.pdf 
 

UDETC RESOURCES 
How To Use Local Regulatory and Land Use Powers To Prevent 
Underage Drinking publication has been recently revised!  
Local governments have the responsibility and ability to protect the 
public’s health and safety. They fulfill this responsibility in part through 
their land use powers—by determining what activities may occur on 
the land within their jurisdiction. Activities associated with alcohol fall 
within these broad powers. Although the exact term and process may 
differ from State to State, these Conditional Use Permits are a crucial 
feature of zoning laws in most States. These policies can help create 
and maintain an environment regarding alcohol that protects minors 
from underage drinking. The publication can be downloaded at the 
UDETC Web site at http://www.udetc.org/Publications.htm. Please 
share this announcement with your colleagues and communities to 
support their efforts in reducing underage drinking. 

 
 

UDETC NATIONAL WEBINARS 
September 2013 

Social Host Laws:  The Good, the Bad, and the Changes  
Date: Thursday, September 19, 2013  
Time: 3:00-4:15 p.m. ET  
Since the 1990s, local and State governments have passed laws 
designed to hold those who provide alcohol, or enable the 
consumption by providing an environment in which a minor can 
consume alcohol, responsible for their conduct. These “social host” 
laws are often different and unique to the communities they serve. Our 
program will look retrospectively at the different social host 
approaches used by cities, counties, and States and the laws that have 
survived and those that have been struck down by the courts; and we 
will discuss the challenges and proponents of social host legislation in 
the future. Register online at   www.udetc.org/audioconfregistration.asp.  

 
Partner or Window-Dressing: A Model for Empowering Youth 
to Make Change 
Date: Wednesday, September 25, 2013  
Time: 3:00-4:15 p.m. ET  
This youth-taught workshop presented by New Hampshire’s Dover 
Youth to Youth (a nationally recognized student advocacy group) uses 
the “Knowledge > Skills > Action” model to share how youth can be 
organized and empowered to become effective.  A focus of the webinar 
will be on how the model can be used to achieve policy change and 
shifts in community norms. Many of the principles will be illustrated by 
examining the “Refrigerator Campaign,” a multimedia strategy to 
reduce youth access to alcohol by motivating parents to control access 
to alcohol in their homes. This webinar is ideal for adults, coalitions, or 
organizations that would like to work effectively with youth advocates, 
those who would like to have greater youth involvement, those who 
want to broaden their existing youth advocacy efforts, and youth who 
are interested in advocacy.   
Register online at www.udetc.org/audioconfregistration.asp. 

 
FUTURE ICCPUD WEBINAR ANNOUNCEMENT 

The Interagency Coordinating Committee on the Prevention of 
Underage Drinking (ICCPUD) webinar series is an opportunity for 
Federal agencies to address how they have supported States, 
territories, and communities in reducing underage drinking by sharing 
resources, examples, and sustainable efforts to address underage 
drinking.  Below is information on the next webinar in the series. The 
next ICCPUD is hosted by the U.S. Department of Education. 
Title:  Community Coalitions Working Collaboratively Across Secondary 
and Postsecondary Education to Address Underage Drinking  
Date: September 18, 2013   
Time: 2:00 to 3:30 p.m. EDT  
Registration for the webinar is available at www.stopalcoholabuse.gov. 
 
To print a copy of this month’s Resource Alert, visit  
www.udetc.org/documents/ResourceAlerts/ResourceAlert0913.pdf 
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http://www.udetc.org/audioconfregistration.asp
http://www.udetc.org/audioconfregistration.asp
http://www.stopalcoholabuse.gov/
http://www.udetc.org/documents/ResourceAlerts/ResourceAlert0913.pdf
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JENNIFER K. SERKOWSKI, PLAINTIFF-APPELLANT, 
v. 

BONNIE AND CLYDE'S HIDEAWAY, LLC, DEFENDANT-RESPONDENT, 
JOHN DOE, DEFENDANT. 

Appeal No. 2012AP2187. 

Court of Appeals of Wisconsin, District II. 

June 5, 2013. 

Before Brown, C.J., Neubauer, P.J., and Gundrum, J. 

NEUBAUER, P.J. 

¶1 This is a review of an order for summary judgment based on WIS. STAT. § 125.035 (2011-
12),[1] Wisconsin's "dram shop" law. Jennifer Serkowski sued Bonnie and Clyde's Hideaway, 
LLC (the Bar) after she was injured in a car accident with her nineteen-year-old friend, Tara 
Wilson. Serkowski claims the Bar served alcoholic beverages to underage Wilson, who later 
backed her car into Serkowski. WISCONSIN STAT. § 125.035 grants immunity to 
tavernkeepers from civil liability arising out of the act of selling alcohol unless the provider 
knew or should have known the drinker was underage. When a provider relies in good faith on 
false identification, immunity is retained if the minor's appearance is such that an ordinary and 
prudent person would believe that the minor was twenty-one years of age. Here, the circuit court 
granted summary judgment to the Bar after Serkowski failed to refute the Bar's prima facie case 
that it was entitled to immunity. We affirm. 

BACKGROUND 

¶2 Wilson had her Wisconsin driver's license altered by a coworker so that it showed her to be 
three years older than her actual age. The number "9" on her birth year (1989) was changed to a 
"6," and the date she turned twenty-one was altered. Serkowski also obtained an altered ID from 
the same coworker. 

¶3 On the night of the accident, Wilson first went to the Bar early in the evening with her 
boyfriend, Skyler. When Wilson arrived at the Bar, she was required to show identification and 
presented her altered driver's license to the bartender. The bartender served Wilson alcoholic 
beverages. Serkowski called Wilson while Wilson was at the Bar with Skyler. Wilson, 
Serkowski and others then met at Wilson's house and drank beer, after which they returned to the 
Bar. On this visit to the Bar, Wilson told the bartender "I'm back" and handed the bartender the 
altered driver's license. The group stayed at the Bar until almost closing time, when Wilson left 
and walked home alone. Once home, she decided to drive to her parents ' house. While backing 
out of the driveway, Wilson hit Serkowski. Serkowski filed suit against the Bar,[2] alleging that 
the Bar negligently provided alcoholic beverages to the underage Wilson. 

 

http://scholar.google.com/scholar?scidkt=366465310738241528&as_sdt=2&hl=en
http://scholar.google.com/scholar_case?case=18188734907759799404&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013#[1]
http://scholar.google.com/scholar_case?case=18188734907759799404&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013#[2]
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WISCONSIN STAT. § 125.035 

¶4 WISCONSIN STAT. § 125.035 provides immunity to providers of alcoholic beverages from 
civil liability arising out of the act of providing such beverages. See § 125.035(2). Immunity is 
not available, however, if a provider furnishes alcoholic beverages to an underage drinker, knew 
or should have known that the drinker was underage, and the alcoholic beverages provided were 
a substantial factor in causing injury to a third party. Sec. 125.035(4)(b). In cases involving false 
documentation of legal drinking age, immunity is retained if all of the following occur: 

1. The underage person falsely represents that he or she has attained the legal drinking age. 

2. The underage person supports the representation with documentation that he or she has 
attained the legal drinking age. 

3. The alcoholic beverages are provided in good faith reliance on the underage person's 
representation that he or she has attained the legal drinking age. 

4. The appearance of the underage person is such that an ordinary and prudent person would 
believe that he or she had attained the legal drinking age. 

Id. 

The Bar's Case for Summary Judgment 

¶5 Serkowski's complaint alleged that an employee of the Bar negligently served the underage 
Wilson alcoholic beverages, after which Wilson negligently operated her motor vehicle and 
"collided with" and injured Serkowski. 

¶6 The Bar moved for summary judgment, arguing that its reliance on Wilson's false 
identification was in good faith and that an ordinary and prudent person would have believed she 
was twenty-one. The Bar submitted the affidavit of the Bar's owner, Randy Edwards. Edwards 
testified that it was the "custom[,] habit and practice" of all bartenders working at the Bar to ask 
for an ID from any person who appeared to be under the age of thirty-five. In a second affidavit, 
Edwards stated that this was the Bar's policy and practice. Further, if the person produces an ID 
that has been visibly altered, the person will not be served and will be asked to leave. The Bar 
had an "iron clad policy" to terminate any bartender who sold alcohol to an individual under the 
age of twenty-one. On the night of Serkowski's injuries, the bartender would not have served 
Wilson if she had not produced a forged, fake, or altered state identification card showing that 
she was over twenty-one. The Bar also submitted an affidavit of Robert Hansen, a co-owner at 
the time, and his testimony mirrored that of Edwards' first affidavit. Hansen submitted an 
additional affidavit stating that it was also the Bar's policy that, even with an apparently 
legitimate ID, an individual who did not appear to be twenty-one years of age would not be 
served. "If the physical appearance or actions of Jennifer Serkowski and Tara Wilson on the 
evening of June 8, 2009 would have led an ordinary and prudent person to conclude they had not 
attained the legal drinking age, they would not have been served alcohol and would have been 
asked to leave the establishment." 
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¶7 The Bar also attached a copy of the transcript of Wilson's deposition, in which she said she 
could tell her ID had been tampered with, but that was because she knew it had been, "but 
everyone else was not able to tell." Wilson had displayed the altered ID dozens of times to 
providers of alcoholic beverages, and she was never questioned concerning its authenticity or 
asked to supply additional identification. Wilson stated that while the ID "looked a little odd," it 
"looked very real" and that, based on a review of the license, "it would appear to any reasonable 
person that [I am] over the age of 21 years." In a supplemental affidavit, Wilson stated that on 
that night she, "to an ordinary person[,] passed for the age of 21" and that "[my] appearance as of 
June 8, 2009 would lead a reasonable person to conclude [I was] the age of 21." Wilson iterated 
that she had used her altered ID on dozens of occasions prior to the night in question and "had 
never been challenged by any bartender or ID checker ... as appearing under the age of 21." 

¶8 Serkowski argued that summary judgment should be denied because there is a material fact in 
dispute as to whether an ordinary and prudent person would have believed Wilson to be twenty-
one years of age. But Serkowski's only submissions in support of her brief opposing summary 
judgment were copies of Wisconsin cases. Serkowski did not submit any factual evidence in 
opposition to the Bar's motion for summary judgment and supporting affidavits. 

¶9 The circuit court granted summary judgment to the Bar. The court found that the Bar set forth 
a prima facie case establishing the two statutory elements at issue—good faith reliance and legal 
drinking age appearance—and that this was undisputed by any evidence from Serkowski. 
Serkowski appeals. 

DISCUSSION 

Standard of Review 

¶10 We review a motion for summary judgment de novo, using the same methodology as the 
circuit court. Old Tuckaway Assocs. Ltd. P'ship v. City of Greenfield, 180 Wis. 2d 254, 278, 509 
N.W.2d 323 (Ct. App. 1993). First, we examine the pleadings to determine if a claim has been 
stated and whether a genuine issue of fact has been presented. Grams v. Boss, 97 Wis. 2d 332, 
338, 294 N.W.2d 473 (1980). If issue has been joined, the court examines the moving party's 
affidavits or other proof to determine if the moving party has made a prima facie case for 
summary judgment. Id. To make a prima facie case, the moving party must set forth facts that 
would defeat the plaintiff's claim. Id. If the moving party has made a prima facie case, the court 
examines the nonmoving party's affidavits or other proof to determine whether there exists a 
genuine dispute of material fact so as to entitle the opposing party to a trial. Id. Once the moving 
party has made a prima facie case for summary judgment, "an adverse party may not rest upon 
the mere allegations or denials of the pleadings but the adverse party's response ... must set forth 
specific facts showing that there is a genuine issue for trial." WIS. STAT. § 802.08(3). Summary 
judgment "shall be rendered if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a judgment as a matter of law." Sec. 
802.08(2). 

¶11 Under WIS. STAT. § 125.035, a tavernkeeper is entitled to immunity in situations involving 
a false identification if the four elements listed in paragraph (4)(b) are met. The first and second 

http://scholar.google.com/scholar_case?case=619606813647595998&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=619606813647595998&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=9603850329047208104&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=9603850329047208104&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
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elements are undisputed: Wilson falsely represented that she was twenty-one and supported that 
representation with documentation that she was twenty-one. The third and fourth elements are at 
issue on summary judgment. The third element is whether the Bar provided Wilson alcoholic 
beverages in good faith reliance on Wilson's identification, and the fourth is whether Wilson's 
appearance was such that an ordinary and prudent person would have believed that she was at 
least twenty-one years of age. 

¶12 The Bar's affidavits established a policy and practice that its bartenders asked for 
identification from all patrons who appeared to be under thirty-five and only served underage 
drinkers who both appeared to be over twenty-one and who presented valid and visibly unaltered 
identification establishing the same. Twice on the night of the accident, Wilson produced a fake 
ID prior to the bartender serving her alcoholic beverages. Wilson had used the fake ID on dozens 
of occasions prior to the night in question and had never been questioned about its validity. 
While she noted that the single altered digit on the year of her birthdate on her identification 
appeared "odd," she also stated that only she had been able to discern that it was altered. She also 
averred that at that time she appeared to be twenty-one. 

¶13 The Bar's evidence in support of summary judgment was sufficient to support a prima facie 
case for summary judgment. Serkowski argues that the Bar owners' affidavits do not establish 
personal knowledge of the actual incident. But the evidence of the Bar's policy and routine 
business practice, combined with Wilson's testimony that she was in fact carded, supports a 
prima facie case that the bartender acted in conformity with the Bar's policy. Cf. WIS. STAT. § 
904.06 ("Evidence of the ... routine practice of an organization ... is relevant to prove that the 
conduct of the ... organization on a particular occasion was in conformity with the ... routine 
practice."); Borowski v. Firstar Bank Milwaukee, N.A., 217 Wis. 2d 565, 572, 579 N.W.2d 247 
(Ct. App. 1998) (bank's undisputed evidence on summary judgment showed that statement and 
cancelled checks were sent to customer "in due course, consistent with Firstar's custom and 
practice"); American Family Mut. Ins. Co. v. Golke, 2009 WI 81, ¶¶48-49, 319 Wis. 2d 397, 768 
N.W.2d 729 (where no rebuttal evidence was provided, evidence of routine business practice 
showed conformity therewith). 

¶14 Regarding Wilson's testimony, Serkowski did not provide any evidence to dispute Wilson's 
factual representation that no one else had been able to tell that the identification was altered and 
that she had been able to pass for twenty-one on dozens of occasions in other bars. While 
Serkowski lists factual scenarios that could have happened, she provides no evidence that they 
did: maybe the bartender could tell the ID had been altered, perhaps the Bar was not crowded 
and the bartender could have taken more time and discovered the alterations in the ID, probably 
the fact that the women were actually nineteen at the time means they looked nineteen, not 
twenty-one. But Serkowski did not submit any evidence supporting her arguments that Wilson's 
ID was noticeably false, that the Bar was careless in its examination of the ID or that Wilson did 
not look twenty-one. Because Serkowski submitted no evidence in rebuttal, the policy and 
practice described by the Bar is undisputed and the presumption that the bartender acted in 
conformity therewith—checked Wilson's ID, determined it did not look altered and determined 
that she appeared to be twenty-one years of age— remains intact. Wilson's unchallenged use of 
the ID on dozens of other occasions supports the conclusion that the ID looked legitimate and 

http://scholar.google.com/scholar_case?case=10452619379072927753&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=10452619379072927753&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=18201721223604910875&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=18201721223604910875&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
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that an ordinary and prudent person would have concluded that Wilson appeared to be twenty-
one. 

¶15 We briefly address Serkowski's argument that Wilson's affidavit should be disregarded 
because it is self-serving and conclusory. Relying on Heiden v. Ray's Inc., 34 Wis. 2d 632, 638, 
150 N.W.2d 467 (1967), Serkowski urges that Wilson's affidavit is conclusory and therefore 
inadmissible under WIS. STAT. § 802.08. But in Heiden, the affidavit submitted in support of 
summary judgment under the Unfair Sales Act described an abstract fear where the statute 
required damage or a threat of loss. Id. at 635, 638. Heiden's "statement that he suffered loss was 
based on `sheer speculation,'" and did not establish a prima facie case. Id. at 638. Here, Wilson's 
statements that her ID looked real and that she looked twenty-one were based on her experience 
using the ID and procuring service in bars. Furthermore, Wilson is not a party to this case and 
has nothing to gain or lose financially by her testimony. 

¶16 We can rely on all the evidence together to conclude that the Bar established a prima facie 
case for summary judgment that it was entitled to immunity under WIS. STAT. § 125.035(4)(b) 
as a matter of law. While the driver's license was altered and may have looked "odd" to Wilson, 
the only evidence in the record is that no one other than Wilson had ever been able to tell it was 
altered. While Wilson was only nineteen at the time, the only evidence in the record is that she 
appeared to be and had passed for twenty-one using the altered driver's license on dozens of 
occasions. In short, the summary judgment record is devoid of any evidence of bad faith or that 
an ordinary and prudent person would not have believed Wilson was twenty-one. Serkowski did 
not submit any evidence to refute the Bar's prima facie case that it employed its described policy 
and practice, nor did she submit evidence that the bartender that night did not act in conformance 
with that policy and practice—in good faith reliance on the ID (because any patron presenting a 
visibly altered ID would not be served) and after determining that the patron appeared to be 
twenty-one (because any patron who did not would not be served). 

¶17 Because we have ruled that the four conditions in the statute are satisfied and the Bar has 
immunity, we need not address whether the alcoholic beverages provided to Wilson were a 
substantial factor in causing injury to a third party. See Sweet v. Berge, 113 Wis. 2d 61, 67, 334 
N.W.2d 559 (Ct. App. 1983) (we need not address all issues raised when deciding a case on 
other grounds). 

By the Court.—Order affirmed. 

Not recommended for publication in the official reports. 

[1] All references to the Wisconsin Statutes are to the 2011-12 version unless otherwise noted. 

[2] Wilson was not a party to this action. Wilson's case was "resolved," and she stated in her 
affidavit that Serkowski provided Wilson, her family and her insurer a "Pierrienger Release." 

http://scholar.google.com/scholar_case?case=4792874328496901451&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=4792874328496901451&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=17426656721271525612&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=17426656721271525612&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013
http://scholar.google.com/scholar_case?case=18188734907759799404&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013#r[1]
http://scholar.google.com/scholar_case?case=18188734907759799404&q=underage+alcohol+parents&hl=en&as_sdt=ffffffffffffe04&as_ylo=2013#r[2]


REGISTER NOW– ONLINE OR BY PHONE! 

   To register, please visit www.udetc.org/audioconfregistra on.asp        
      and complete the online registra on form, or 

To register by phone, please call our toll‐free number, 
1‐877‐335‐1287,  and follow the prompts.  

Social Host Laws:  The Good, the Bad 
and the Changes  

 

The State’s  interest  in the problem of providing 
alcohol  to minors  in a social se ng  is not new.  
Since  the  1990’s  local  and  state  governments 
have  passed  laws  designed  to  hold  those who 
provide  alcohol, or  enable  the  consump on by 
providing an environment  in which a minor can 
consume alcohol,  responsible  for  their conduct.  
These “social host”  laws are o en different and 
unique to the communi es they serve. Our pro‐
gram will  take a  retrospec ve  look back at  the 
different  social host  approaches used by  ci es, 
coun es  and  states.  We will  look  at  laws  that 
have  survived  as well  as  those  that  have  been 
struck  down  by  the  courts  and  discuss  where 
these    laws are headed and the challenges pro‐
ponents  of  social  host  legisla on  face  in  the     
future.    

THURSDAY, SEPTEMBER 19, 2013 
3:00 – 4:15 pm Eastern 

Do you have an Underage Drinking Topic that would make a great Na onal Webinar? 

Send us your sugges ons at udetc@udetc.org and put ‘NES Topic Sugges on’ in the subject line! 

 

SPEAKERS 
    Ryan D. Treffers, Esq. 
       Associate Research Scien st 
       The Calverton Center 
       Santa Cruz, California 

   
    Richard P. Campbell, Esq. 
       Founding Shareholder 
       Campbell Trial Lawyers 
       Boston, Massachuse s 

Webinar connec on instruc ons 
will be sent immediately upon elec‐
tronic registra on. Please be sure 
to save that informa on as it is 
unique to you and is not generic. 
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